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OVERVIEW 

1.  This short paper has two purposes.  The first is to identify some important constitutional 

implications of the proposed changes to civil legal aid for judicial review contained in the Ministry of 

Justice Consultation Paper "Transforming Legal Aid" ("the Paper").  The second is to give some 

examples of cases which established points of constitutional significance, but which could not have 

been brought if the present proposals for legal aid had been in place when they were brought.  

These are matters of profound constitutional importance.   

2.   The proposed changes are intended to be adopted without primary legislation, which will curtail 

the opportunity for Parliamentary scrutiny of measures which - if enacted - will themselves curtail 

the ability of courts to scrutinise executive action.  The Committee is respectfully asked to give 

consideration to these issues at future forthcoming sessions. 

THE CIVIL LEGAL AID PROPOSALS IN CHAPTER 3 OF "TRANSFORMING LEGAL AID" 

3.    The Paper says that a fair justice system with 'fair outcomes' is essential in our democratic 

society and that legal aid is the 'hallmark of a fair, open justice system'.   The same has long been 

recognised by the European Court of Human Rights2 and other European constitutional courts.    

4.   It is especially important when litigation is brought by a subject of state action, to challenge the 

legality of action by the executive.   Since in our system, judicial review is the means by which courts 

restrain the executive when it acts outside the law, access to judicial review is essential to the rule of 

law and executive accountability. 

5.   The Legal Aid, Sentencing and Punishment of Offenders Act 2012 already severely limits legal aid 

for judicial review.  The government acknowledges that the scope for further savings is very small.  

Nevertheless, only eight days after LASPO came into force, the Ministry of Justice published 

proposals which would further remove legal aid for judicial review, in ways and to a point at which 

would undermine the effective availability of judicial review and its constitutional purpose3. 

                                                           
1
 I am a QC in private practice specialising in administrative and constitutional law.   I was called to the Bar in 

1991 and took silk in 2010.   Before taking silk I was on the Treasury A Panel.   I have appeared both for and 
against the executive  in highest courts of England and Wales, the CJEU and the ECtHR For example, I 
represented the Lord Chancellor in  Wilkinson v Kitzinger (Lord Chancellor & Attorney General Intervening)  
[2006] EWHC 2002 Fam on the constitutionality of the Civil Partnerships Act 2005.   I sit as a civil recorder and 
a Deputy High Court judge. 
 
2
 Airey v Ireland  (1979) 2 EHRR 305; BVerfGE 9, 124 (134f) (German Constitutional Court, 1959). 

 
3
 See concerns expressed in letter to Daily Telegraph, 29 May 2013 by 90 constitutional law QCs, including two 

current and two past members of this committee: 



6.  Chapter 3 of the Paper includes the following proposals: 

a) refusing any legal aid to those who do not meet a residence test (12 months' residence in the UK 

for eligibility) (including for those such as Baha Mousa's family, alleging abuse by UK agents outside 

the United Kingdom; or those trafficked to the United Kingdom); 

b)  removing funding for cases assessed as having 'borderline' prospects of success (which is most 

'test' cases, genuinely construed); 

c)  no payment for claimant lawyers for work undertaken unless and until permission to proceed by 

way of judicial review is granted by a court (even if the claim was well-founded but judicial aid is no 

longer needed, for example, because the executive body backs down before the claim is determined 

by the court). 

d) removing legal aid for a very wide variety of cases arising in prisons (even if internal complaints 

mechanisms/ombudsmen have not resolved them, even if the complaints are constitutionally 

important ones); 

e) preventing small specialist public law firms from offering prison law advice (because they can only 

obtain one if they have a large-scale criminal legal aid franchise too); 

f) cutting rates for legal advice and representation still further (which, in combination with other 

changes above, is likely to drive small, specialist, efficient firms out of business). 

7.  There is a concern that the very important constitutional issues arising from these proposals 

might easily get lost, and not properly considered given the understandable attention which other 

issues raised by the Paper will attract.   These public law changes are technical, the costs savings 

proposed in relation to them are relatively modest (£6 million), and at first blush they may appear 

minor4.   But their cumulative practical effect - if not the intention - will be to remove a vital 

constitutional safeguard against misuse of executive power. 

 

EXAMPLES OF CONSTITUTIONALLY SIGNIFICANT CASES WHICH COULD NOT HAVE PROCEEDED 

WITHOUT LEGAL AID  AND WHICH WOULD FALL OUTSIDE THE SCOPE OF LEGAL AID UNDER 

PRESENT PROPOSALS 

R v Secretary of State for the Home Department ex parte Simms  [2000] 2 AC 115 House of Lords 

Prison service policy and instructions preventing prisoners' oral interviews with journalists (even on 

questions of whether wrongly convicted) were held by the House of Lords to be unlawful.  

                                                                                                                                                                                     
http://www.telegraph.co.uk/comment/letters/10084925/proposals-to-limit-legal-aid-for-judicial-review-will-
undermine-the-rule-of-law; open letter from 145 Treasury Counsel to the Attorney General, link at 
www.matrixlaw.co.uk/news;  
 
4
 They are in any event most unlikely to be achieved, given the knock-on effects to other parts of the legal 

system. To name but a few:  the increased costs of dealing with litigants in person (in terms of judicial, court 
and Treasury  solicitor and counsel time);  prisoners remaining in detention, or higher security, longer because 
resettlement and categorisation cases are now out of scope ; increased litigation because permission has to be 
sought as it is the only way to be paid; increased satellite litigation around the exceptions..  



(Would be out of scope because would fall within prison complaints  exclusion plus loss of expertise) 

R v Secretary of State for the Home Department ex parte Daly [2001] UKHL 26, [2001] 2 AC 532 HL 

The Home Secretary's blanket policy of searching legal correspondence in prison cells in the 

prisoner's absence was an unjustified infringement of the right to legal professional privilege. 

(Would fall within prison complaints exclusion plus loss of prison expertise) 

 

R(Anufrijeva) v Secretary of State for the Home Department [2003] UKHL 36, [2004] 1 AC 604 

House of Lords 

Whether a benefit decision triggering removal of benefits could be regarded as final (affecting a 

large number of claimants).  Court of Appeal in R(Anufriejeva) v Southwark London Borough Council 

found against claimant; Secretary of State took over running defence on appeal because of national 

importance.  House of Lords 4:1 in her favour. 

(Clarified law in a way important for claimants, but would not attract legal aid funding under present 

proposals, because given legal uncertainty, would have had to have been regarded as borderline.   

Contrast R(Edison) v Secretary of State  [2003] UKHL 20, [2003] 2 EGLR 133, Court of Appeal found 

2:1 for the executive; House of Lords 3:2 for the executive.  Equally a borderline or "test" case, but 

the executive could appeal it.) 

 

R(Al-Sweady) v Secretary of State for Home Department [2009] EWHC 1689 (Admin) [2010] HRLR 

12, Divisional Court 

Identifying serious failures within Ministry of Defence in procedure for granting public interest 

immunity certificates. 

(Would be out of scope because claimant not resident in jurisdiction). 

R(Mousa) v Secretary of State for Defence  [2011] EWCA Civ 1334, [2012] HRLR 210 

Court of Appeal ruled on the requirements of an independent investigation into alleged British 

military abuses of detainees in Iraq.  This resulted in the public enquiry into the circumstances 

surrounding the death of  Baha Mousa. 

(Would be out of scope because victims would fail residence test). 

Secretary of State for the Home Department v Rahmatullah  [2012] UKSC 48, [2012] 3 WLR 1087 

Supreme Court 

UK government to seek return of Pakistani national detained by US in Afghanistan following capture 

by UK forces in Iraq.  View on ambit of United Kingdom power. 

(Claimants would fail residence test) 



R(Limbuela) v Secretary of State for the Home Department [2005] UKHL 66; [2006] 1 AC 396, House 

of Lords 

Ambit of rights of asylum seekers, Legislation must be interpreted so as to prevent asylum seekers 

suffering destitution 

(Claimants would fail residence test). 

 

CONCLUSION 

8.  The proposals in respect of judicial review funding are of genuine constitutional importance and 

should be rejected on constitutional grounds. 

9.  No executive body likes to have its decisions overturned in court (any more than it likes them to 

be criticised in the press).   But no citizen wants to live in a country where the government regards 

itself as above and unconstrained by law.  A credible and effective  judicial mechanism for ensuring 

that the executive acts within its lawful authority is essential to the rule of law.  As Lord Pannick QC 

has recently remarked,  those countries in which the Government win all their cases in court are not 

places in which any of us would wish to live5. 

 

HELEN MOUNTFIELD QC 

Matrix Chambers 

17 June 2013 

                                                           
5
 19 May 2011, Hansard Vol 727 No 154 col 1503:  

http://www.publications.parliament.uk/pa/ld201011/ldhansrd/text/110519-0001.htm#11051953000793 


